UNILATERAL UNDERTAKING

Under Section 106 Town and Country Planning Act 1990 of
(1) Brian John Smith, Jason Smith and Barren Smith {Landowners)

and

(2} MNational Westminster Bank FLC (Company Registration numbsr: 00929027) whose
registered office is at 100 The Crescent, Colchester Business Park, Colchaster CO4 4Y 0
{“the Lender");

and

(3) Tendring District Council {(the Council)

Slte: Land opposite 1-5 Tendring Road, Thorpe le Soken, CO16 OAA
Planning Application reference: 17/01934/0UT

THIS UNDERTAKING is given on 24 W 2019

BY

(1) Brian John Smith, Jason Smith and Darren Smith of Thorpe Horseboxes, Tendring Read,
Thorpe le Soken CO16 0AA ("the Landowner{s)™);

N FAVOUR OF

TENDRING DISTRICT GOUNCIL of Council Offices, Thorpe Road, Weeley, Clacton-on-
Sea, Essex CO16 9AJ (“the Council™

BACKGROUND

{A) For the purposes of the 1980 Act, the Council is the local planning authority {or the area
within which the Site is located and the authority by whom the ohligations in this
Undertaking are enforceable.

(B) The Landownear{s] is the freehold owner of the whole of the Site registered at HM Land
Registry under title number EX783487 free from encumbrances which would prevent the
Landowner(s) from entering into this Undertaking.

(C) The Lender is the holder of a registered |egal charge dated 20" September 2006 and
registered under title number EX783498 in respect of the Site and as such has an interest in
the Site within the meaning of Section 106 of the 1880 Act.

(D} By executing this Undertaking the Lender has consanted 1o the Landowner binding the
Site by the giving of the planning obligations cartained in this Undertaking.

(E} A planning application reference number 17/01934fCUT has been made to the Council
for the Development on the Site



{F) This undertaking is given to the Council to secure the payment of the Recreational
Disturbance, Avoidance & Mitigation Contribution.
OPERATIVE PROVISIONS

1. INTERPRETATION

1.1 In this Undertaking, the following words and expressions have the following
meanings:

“1990 Act” meaans the Town and Country Planning Act 1980

“Commencement of Development” means the implementation of the Planning
Pemission by the carmying out of 2 material operation described in Section 56{4) of the
1980 Act and "Commence the Development” shall mutatis mutandis be construed
accordingly

“Commencemeant Date” means the date of Commencement of Development
“Development” means “Erection of four dwallings” in accordance with the Planning
Permission

“Dwelling” means a dwslling (including a house or bungalow or self-contained flat or
maisoneatte) comprising part of the Development

“Index” means the "All liems” index figure of the Index of Retail Prices published by the
Office for National Statistics or any such alternative index or comparable measure of price
inflation as the Council reasanably reguires

“Index-Link{ed)” means increase{d) to reflect any increase in the Index during the period
from and including the date of this Underiaking to and including the date of actual payment
“Motice of Commengcement” means notice in writing by the Landowner to the Council {o
advise of the Commencement Date

“Party” means a Party to this Undertaking and specifically includes the Council in iis
capacity as the beneficiary of this Undertaking.

“Plan” means the plan attached to this Undertaking

“Planning Application™ means the planning application submitted to the Council under
refarance 17/019340UT and for the avoidance of doubt for the purposes of this
LIndertaking the term "Pianning Application® shall subject to the written confirmation of the
Council to be given prior to the determination of any planning apphcaticns that may follow
include any appiication{s) to vary or renew the Planning Permission or any application{s}
for reserved matters approval, provided that such application{s) shalf not increass the
number of Dwellings and relate substantially to the same development of the Site as is
proposed under the aforementioned application reference number

“Planning Permission” means planning permmission (with conditions} granted by the
Council pursuant to the Planning Application

“Site” means the freehold property known as Land Opposite 1-5 Tendring Road, Thorpe
le Soken, CO16 OAA shown for idantification purposes only edged red an the Plan

1.2 In this Undertaking:

1.2.1 the clause headings do not affact its interpretation;

1.2.2 a person includes a natural person, corporate or unincarporated body (whether

or not having a separate legal personality);

1.2.3 unless the context otherwise requires, wards in the singular shall include the

plural and in the plural shall include the singular;

1.2.4 unless the context otherwise requires, a reference to ane gender shall include a
reference to all other genders;

1.2.5 a reference to any Party shall include that Party’s personal representatives,



successors and permitted assigns:
1.2.6 a reference to the Council shall include the successors to its respective statutary

functions;

1.2.7 a reference o writing or written includes e-mail but excludes fax;

1.2.8 where in this Undertaking reference is made to a clause, paragraph, schedule,

plan, drawing or recital, such reference {unless the context requires otherwise}

is to a clause, paragraph, schedule, plan, drawing or recital of or {in the case of

a plan or drawing} attached to this Undertaking;

1.2.9 unless the context otherwise requires any reference 1o a statute a provision

thereof a statutory instrument or such Specification Code of Practice or General

Direction as is issued under statutory authority or by a Secretary of State shall

include any modification extension or re-enactment thereof for the time being in

force and shall include all instruments orders plans regulations permissions and
directions for the time being made issued or given thersundear or deriving validity
therefrom;

1.2.10 references to the Site include any part of it;

1.2.11 references to any Parly include the successars in title of that Party,

1.2.12 "including” means “including, without limitation® words following the tarms
including, include, in particular, for example or similar expression shall be

construed as illustrative and shall not limit the sense of the words, description,

definition, phrase or term preceding those terms;

1.2.13 any covenant by & Pany not to do any act or thing includes a covenant not to
permit or allow the doing of that act or thing;

1.2.14 where two or more persons form a Party the obiigations of that Party may be
enforced against those persons jointly and severally; and

1.2.15 if any provision is held to be illegal, invalid or unenforceable, the legality, validity
and enforceability of the remainder of the Undertaking shall be unaffected.

1.3 The Parties do not intend that any of the terms of this Undertaking wili be enforceabls by
virtue of the Contracts (Rights of Third Parties) Act 1999 by any person who is not a Party.
1.4 The Landowner agrees that any payment that is due to the Council under the terms of
this

Undertaking that is made later than the date such payment is due shall attract interest at
4% above the Bank of England base lending rate and shall accrue on a daily hasis {both
befare and after any judgement) from the date payment was due until the date payment is
received by the Council.

1.5 The Landowner also agrees that in the avent that any payment due to the Council under
the terms of this Undertaking has not been received by the Council by the date such
payment is due and the Council is required to take action to recover such payment the
Landowner shall pay the Council's costs of such action to include but not limited to the
costs of the Council's Cfficer's time and legal costs.

2. EFFECT OF THIS UNDERTAKING

2.1 This Undertaking is made pursuzant to Section 106 and (where applicabla) 299A of the
1980 Act, Section 111 of the Local Gavemment Act 1972 and any other enabling powers
to the extent that they fall within the terms of the said sections, the abligations in this
Lindertaking are planning obligations for the purposes of those sections and are
snforceable by the Council.

2.2 This Undertaking shall be registered as a Local Land Charge by the Council against the



Site in accordance with Section 106 (11} of the 1920 Act.

2.3 This Undertaking is enfered into in respect of the Site with the intent that it shail bind the
Landowner's freehold interest in the Site and the intergst of the Lender in the Site

2.4 This Undertaking shall be binding on all successors in title and assigns of the Landowner
and the Lender and any person claiming under or through them

2.5 The obligations in this Underiaking on the part of the Landowner shall not be enforceable
against a statutory undertaker in respect of any of the Site for the time being vested in it

2.6 Nothing in this Undertaking amounts to or shall be construed as a planning parmission or
approval

2.7 If the Planning Permission:

2.7.1 shall expire before the Commeancement Date;

2.7.2 or shall at any time be varied or revoked otherwise than at the request of the
Landowner;

2.7.3 is quashed following a successful legal challenge;

this Undertaking shall forthwith determine and cease to have effect but without prejudice to
any of the covenants that arise to be performead prior 10 any such expiration or ravocation

or challenge.

3. COMMENCEMENT DATE
3.1 This Undertaking has immediats effect but the covanants contained in this Undertaking
shall not take effect until the Planning Permission has bean granted.

4. OBLIGATIONS OF THE PARTIES

4.1 The Landewner covenants with the Council to observe and perform the obligations in the
Schadule to this Undertaking.

4.2 The Landowner covenants with the Council to serve on the Council a Notice of
Commencameant nat less than fourtean (14) days prior to the Commencement of tha
Development.

4.3 Mo person shall be liable for any breach of the terms of this Undertaking occurring after
the

date on which they part with their interest in the Site or the part of the Site in respect of
which such breach occurs except to the extent that they have caused or contributed to that
breach, but they will remain liable for any breaches of this Underaking occurring befora
that date. Neither the resarvation of any rights nor the inciusion of any covenanits or
restrictions over the Site in any transfer of the Site shall constiiute an interest for the
purposas of this clause.

4.4 The Landownear covenants that until the abligations in this clause 4 have been complied
with the Landowner will give the Council the following details within fourteen (14) days of
any conveyance, transfer, lease, assignment, mortgage or other disposition (neither the
reservation of any rights nor the inclusion of any covenants or restrictions ovar the Site in
any transfer or iease of the Site shall constitute a disposition for the purposes aof this
clause) enterad into in respect of any part of the Site:

4.4.1 the name and address of the person to whom tha disposition was made: and

4. 4.2 the natura and axtent of the interast disposed of.



5 LENDER’S CONSENT

5.1 The Lendar consents to this Undertaking with the intention that, notwithstanding section
104 Law of Property Act 1925, its interest in the Site shall be baund by the terms of this
Undertaking as if it had been executed and registered as a local land charge before the
execution of the Secunty.

k.2 Notwithstanding clause 5.1, the Lender shall not incur any liability for any breach of the
obligations contained in this Undertaking unless and until it becomes a mortgagee in
possession of the Site and then only to the axtent that the Lender has directly causad such
breach to be occasioned

5.3 Unless the Lender seeks to carry out the Development on the Site whilst 2 mortgagee in
possession the Lender shall not be lizble for any breach of this Undertaking arising before it
becomes the morlgages in possession (if at all) of the Site regardless of wheather or not such
pre-existing breach shall continue during any period when the Lender is a mortgagee in
possession as sforesaid

5.4 For the avoidance of doubt the Landowner and the Lender acknowiedge that in the event
that a receiver or administrative receiver is appointed then the receiver or administrative
receiver shall be bound by the provisions of this Undertaking and the Landownar and the
Lender shall make the receiver or the administrative receiver aware of the provisions of this
Underaking

6. NOTICES

6.1 Any notice, demand or any other communication servad, to be given undear, or in
connaction with this Undertaking wilt be effective only if given in writing and delivered by
hand, pre-paid post or e-mail.

8.2 Notices to the Council shall be marked for the attention of the Head of Planning Tendring
District Council, Council Offices, Weeley, Clacton-on-Sea, Essex, CO16 9AJ or such other
recipient and address as notified by the Council in writing.

6.3 This clause does not apply to the service of proceedings or other documents in any legal
Action

7. DETERMINATION OF DISPUTES

YWherever thera is any dispute under the terms of this Undertaking which shall not be
resolved within ona {1} month of any party having notified the cthers in writing that such
dispute aexists any party shall have the right to refer the same to the decision of an
independant expert {to act as an expart and not as an arbitrator in the absence of contrary
agreement by the parties in dispute} with relevant professiocnal expertise and agread
hetween the parties in dispute or {in absence of such agreement}) to be appointed by the
Presidant far the time baing of the Chartered Instijute of Arbitrators {or other appropriate
President of a professional institute with expertise in the relevant discipline as agreed
between the parties in dispule). Such expert shall be required to give each party the
opportunity to make representations to him and tc comment on the represantations of one
another and shall be required to daliver his decisions in writing and supporied by reasons
within 8 weeks of his appointment. His decision shall be binding on the parties save in the
case of manifest ermor and the parties shall bear his fees in equal shares unless he awards
otherwise.

8. JURISDHCTION
The applicable law for this Undertaking shall be English law.



o, EXECUTION
Thiz Undertaking has been axecuted as a deed 2nd It is deliversd on the date set out

ahowve,

SCHEDULE : Recreational Msturbance, Avoldance & Mitigation (RAMS)

1. Deflned Termsa

In this Scheduie, in addition to the words and expressions in clause 1 of this Undertaking
the following words and expressions have the fallowing meanings:

agyropean Wildlife Sktes” means Spacial Protection Areas, Spacial Areas of Conservation
and Ramsar sites) designated primarily to protect wadars & wildfowl,

“Recraational Disturbance, Avoldance & Mitigatlon Confribution” means the sum of
£122.30 {ane hundred and twenty two pounds and thirty pence) {Index Linked)
cafculated using the Recreational Disturbance, Avoidance & Mitigation Contribution
Calculation to ba paid by the Landownar as a contribution towards the impact of
development on the European Wildiife Sites such sum en money {o be index Linked.
sRecreational Disturbance, Avoldance & Mitigation Contributlon Calculation” means
the sum of £122.30 x {multiplied) by the fotal number of new Dwellings proposed pursuant
to the Planning Permisslon to calculate the Recreational Disturbance, Avoidance &
Mitlgafion Contribistion.

2. Payment of the Contribution
2.1 The Landowner covenants and undertakes with tha Councll;

2.1.1 To pay to the Councll the Recreational Disturbancs, Avoldance & Mitigation
Ceontribution befgre Commencement of the Develepment and not 0 Commence the
Devalopmant unless and until the said Recrealional Dislurbance, Avoidance & Mitigation

Contribution has bean paid to the Council.
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